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Securities and Exchange Commi ssion
(Rel ease No. 34-49067; File No. SR-BSE-2003-19)
January 13, 2004

On Cctober 16, 2003, the Boston Stock Exchange, Inc. ("BSE' or "Exchange") fil ed
with the Securities and Exchange Comm ssion ("Conmm ssion"), pursuant to Section
19(b) (1) of the Securities Exchange Act of 1934 ("Act")

1

and Rul e 19b-4 thereunder,

2

a proposal to establish, through an operating agreenent anong its owners, a
Delaware limted liability conpany known as the Boston Options Exchange G oup
LLC ("BOX LLC"). BOX LLC would operate a new options trading facility of the
Exchange. On Cctober 23, 2003, the Commi ssion published the proposal in the
Federal Register.

3

The Conmi ssion recei ved one conment on the proposal.

4

On Novenber 14, 2003, BSE submitted Anendnent No. 1 to the proposal.

5

On January 9, 2004, BSE submitted Anendnent No. 2 to the proposal.

6

Thi s order approves the proposed rul e change, issues notice of and solicits
commrent on Amendnments No. 1 and 2, and approves Amendnents No. 1 and 2 on an
accel erated basi s.

I. Description of the Proposal
A. Corporate Organi zati on of BOX LLC

Through a series of related filings, BSE is proposing to establish a new options
trading facility

7

to be known as the Boston Options Exchange ("BOX").

8

In this filing, BSE is seeking the Commi ssion's approval of the operating
agreenment of BOX LLC (the "LLCOA"). Unlike a corporation's charter or byl aws,
the LLCOA is a signed contract between the owners of BOX LLC ("unithol ders").

9



BSE has asserted that certain provisions of the LLCOA do not constitute "rul es
of an exchange" within the neaning of Section 3(a)(27) of the Act

10

and Rule 19b 4. Accordingly, BSE did not file, and the Commi ssion is not

addr essi ng, these provisions.

B. Current Ownership and Control of BOX LLC

Currently, there are three unithol ders who have a direct controlling interest in
BOX ("direct controlling parties"): Bourse de Montr al Inc. ("Bourse") (31.27%,
the | argest derivatives exchange in Canada; BSE (26.89%; and Interactive
Brokers Goup LLC ("IBG') (22.41%, a registered broker-dealer that intends to
apply to be an Option Participant in the BOX facility.

11

None of the remmining unitholders holds nore than a 5% interest in BOX LLC
There is one person that has an indirect controlling interest in BOX LLC (i.e.,
is an "indirect controlling party"): M. Thonas Peterffy, who holds a
controlling interest in IBG which has a direct controlling interest in BOX LLC
No person or entity has a controlling interest in either BSE or Bourse.

C. Changes in Ownership of BOX LLC

Section 8.1(a) of the LLCOA defines a Transfer broadly to be any disposition of,
sal e, assignnent, exchange, participation, subparticipation, encunbrance, or
other transfer of units, and provides that, except in certain linited

ci rcunstances, no Person may directly or indirectly Transfer any BOX LLC units,
or any rights arising thereunder, wi thout the prior approval of the board of
directors of BOX LLC.

12

To be eligible for such approval, the proposed transferee nust be: (1) of high
prof essional and financial standing; (2) able to carry out its duties as a
uni t hol der under the LLCQOA; and (3) under no regulatory or governmental

di squalification. Section 8.1(b) provides, in addition, that a Person shall be
admtted to BOX only if such Person, anobng other things, accepts in witing the
terms and provisions of the LLCOA and the BOX Board accepts it by resol ution.
Section 8.4(a) provides that no Transfer of BOX LLC units shall take place if
such transaction is prohibited by the LLCOA or any state, federal, or provincial
securities law. Section 8.4(d) provides that any Transfer of BOX LLC units that
contravenes Article 8 of the LLCOA shall be void and ineffectual and shall not
bi nd or be recogni zed by BOX LLC.

Section 8.4(e) of the LLCOA provides that, beginning after Comn ssion approval
of this proposed rule change, BOX LLC nust provide the Conmission with witten
notice ten days prior to the closing date of any acquisition that results in a
uni t hol der's percentage ownership interest in BOX LLC, alone or together with
any affiliate,
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meeting or crossing either the 5% 10% or 15%thresholds. Section 8.4(f)

provi des that any Transfer of BOX LLC units that results in the acquisition and
hol di ng by any unithol der, alone or together with any affiliate, of an interest
that neets or crosses the 20%threshold or any successive 5%threshold (i.e.,
25% 30% etc.), would trigger an anmendnment to the LLCOA that would constitute a
proposed rul e change that BSE would have to file with the Comm ssion under
Section 19(b) of the Act.

14

In addition, Section 8.4(f) provides that an anmendnent to the LLCOA resulting
froma Transfer of BOX LLC units that reduces BSE s ownership in BOX LLC to
bel ow the 20% t hreshol d woul d constitute a proposed rul e change under Section
19(b) of the Act.



Section 8.4(g) of the LLCOA provides for indirect changes in control of BOX LLC
Any person that acquires a controlling interest (i.e., an interest of 25% or
greater) in a unitholder that holds 20% or nore of the BOX LLC units woul d be
required to agree to becone a party to the LLCOA and abide by its terns.

15

The anendnent to the LLCOA caused by the addition of the indirect controlling
party would trigger a proposed rule change that BSE woul d have to file with the
Comm ssion pursuant to Section 19(b) of the Act. The rights and privil eges of
the direct controlling party would be suspended until this proposed rul e change
becones effective under the Act or until the indirect controlling party ceases
to have a controlling interest in the direct controlling party.

In addition to the requirenents for proposed rule changes relating to direct and
indirect changes in control of BOX LLC, Section 4.3(b) of the LLCOA prohibits
unitholders fromentering into voting trust agreenents with respect to their
ownership interests in BOX LLC

D. Commi ssion Jurisdiction Over Omers of BOX LLC

In Section 19.6(a), each unithol der of BOX LLC acknow edges that, to the extent
that they are related to BOX activities, the books, records, prem ses, officers,
directors, agents, and enpl oyees of the unithol der shall be deened to be the
books, records, prem ses, officers, directors, agents, and enpl oyees of BSE for
the purpose of and subject to oversight pursuant to the Act. In Section 19.6(b),
each unithol der and the officers, directors, agents, and enpl oyees thereof
irrevocably submt to the exclusive jurisdiction of the U S. federal courts, the
Comm ssi on, and BSE

16

for the purposes of any suit, action, or proceeding pursuant to the U S. federa
securities laws and the rules or regul ations thereunder, arising out of or
relating to BOX activities or Section 19.6(a). Al so as provided in Section

19. 6(b) of the LLCOA, each unithol der and the officers, directors, agents, and
enpl oyees thereof waive, and agree not to assert by way of notion, as a defense
or otherwise in any such suit, action, or proceeding, any claimthat they are
not personally subject to the jurisdiction of the Comm ssion; that the suit,
action or proceeding is an inconvenient forum that the venue of the suit,
action, or proceeding is inproper; or that the subject matter of the suit,
action, or proceeding may not be enforced in or by such courts or agency.

Section 19.6(c) of the LLCOA provides that the BSE and each unithol der shal

take such action as is necessary to ensure that such unithol der's officers,
directors, and enpl oyees consent to the application of Section 19.6 with respect
to their BOX-related activities.

17

Finally, Section 19.6(c) further provides that the Bourse and the BSE shall take
such action as is necessary to ensure that, with respect to their BOX-rel ated
activities, the Bourse's officer, directors, and enpl oyees consent to the
communi cati on of their "personal information" by the Bourse to the Conmi ssion
and the BSE and agree to waive the protection of such "personal informtion"
that is provided by the Act Respecting the Protection of Personal Information in
the Private Sector, RS. Qc.P-39.1 ("Private Sector Privacy Act").

18

E. Governance of BOX LLC

Section 4.2(b) of the LLCOA gives the board of directors of BOX LLC the power
and responsibility to nanage the business of BOX LLC, select and evaluate the
performance of the Senior Executive, and establish and nonitor capital and
operating budgets. Section 4.1(a) provides that the board of BOX LLC will
consi st of between six and 13 directors. Section 4.1(b) provides that,



initially, Bourse, BSE, and IBGw Il be entitled to designate two directors
each. Mreover, for as long as BOX remains a facility of the Exchange, BSE has
the right to designate at |east one director. Section 4.1(c) provides that any
new uni thol der that acquires a prescribed percentage interest in BOX LLC al so
woul d be entitled to designate one director. Section 4.8 provides that, except
as ot herwi se expressly provided in the LLCOA or as requested by the board, no
uni t hol der shall take part in the day-to-day managenent or operation of the
busi ness or affairs of BOX LLC

Pursuant to Section 4.1(d) of the LLCOA, a director shall be terminated by the
board: (i) in the event such director has violated any provision of the LLCOA

or (ii) if the board determ nes that such action is necessary or appropriate in
the public interest or for the protection of investors. In addition, Section
4.2(a) requires each director to conply with the federal securities |laws and the
rul es and regul ations thereunder and to cooperate with the Commi ssion and BSE
pursuant to their regulatory authority. Section 4.2(a) also requires each
director to take into consideration whether his or her actions as a director
woul d cause BOX LLC to engage in conduct that fosters and does not interfere
with its ability to prevent fraudul ent and mani pul ative acts and practices;
pronote just and equitable principles of trade; foster cooperation and

coordi nation with persons engaged in regulating, clearing, settling, processing
information with respect to, and facilitating transactions in securities; renpve
i npedi ments to and perfect the nechanismof a free and open market and a

nati onal market system and, in general, protect investors and the public
interest.

F. Regul ation of BOX

BSE will operate BOX as a facility of the Exchange. Accordingly, BSE has
responsibility under the Act for the BOX facility. In this regard, Sections 12.1
and 15 of the LLCOA each provide that the books, records, prem ses, officers,
directors, agents, and enpl oyees of BOX shall be deened to be the books,

records, prem ses, officers, directors, agents, and enpl oyees of BSE for the

pur pose of and subject to oversight pursuant to the Act. Moreover, under Section
5.3 of the LLCOA, each unitholder agrees to conply with the federal securities

|l aws and the rules and regul ati ons thereunder; to cooperate with the Commi ssion
and BSE pursuant to their regulatory authority and the provisions of the LLCOA
and to engage in conduct that fosters and does not interfere with BOX LLC s
ability to prevent fraudul ent and mani pul ative acts and practices; pronpte just
and equitable principles of trade; foster cooperation and coordination with
persons engaged in regulating, clearing, settling, processing information with
respect to, and facilitating transactions in securities; renove inpedi nents to
and perfect the nechanismof a free and open nmarket and a national market

system and, in general, protect investors and the public interest.

Section 5.9 of the LLCOA further provides that, after appropriate notice and
opportunity for hearing, the board, by a two-thirds vote, including the
affirmati ve vote of BSE and excluding the vote of the unithol der subject to
sanction, may suspend or termnate a unitholder's voting privileges or
ownership: (i) in the event such unitholder is subject to a statutory
disqualification, as defined in Section 3(a)(39) of the Act; (ii) in the event
such uni thol der has viol ated any provision of the LLCOA or any federal or state
securities law, or (iii) if the board determ nes that such action is necessary
or appropriate in the public interest or for the protection of investors.

In addition, Section 4.4(a) of the LLCOA provides that BOX LLC may not take any
maj or action unless such action is approved by a ngjority of the board,
including the affirmative vote of all of the directors designated by BSE. A
"maj or action" is defined in Section 4.4(b) to include, among other things, a
merger or consolidation involving BOX LLC, a sale of any material portion of its



assets, the dissolution or w nding-up of BOX LLC, entry by BOX into any |ine of
busi ness other than that set forth in the LLCOA, entering into any agreenent,
comm tnent, or transaction with an affiliate of a unitholder that is not on
commercially reasonable terns, and the purchase of any units of BOX LLC

Section 16.2(a) of the LLCOA generally provides that a unithol der may not

di scl ose any confidential information of BOX LLC to any person, except as
expressly provided by the LLCOA. However, Section 16.2(b) provides exceptions
for, anong other things, disclosure required by the federal securities |aws or
in response to a request by the Comm ssion pursuant to the Act or by the BSE
Similarly, Section 16.5 of the LLCOA provides that nothing in the LLCOA should
be interpreted as to limt or inpede the rights of the Comm ssion, BSE, or BOXR
to access or exam ne BOX Confidential Information, or to limt or inpede the
ability of unitholders, or their officers, directors, agents, or enployees, to
di scl ose BOX Confidential Information to the Conmm ssion, BSE, or BOXR

19

G Ownership Restrictions on BOX Unithol ders Wio Are Also Options Participants

Section 8.4(h) of the LLCOA inposes a "voting collar" on any unithol der who,

al one or together with an affiliate, has an interest in BOX LLC in excess of 20%
and is also an Options Participant in the BOX market. The interests owned by
such a unithol der in excess of 20% are deened "excess units." No unithol der who
is also an Options Participant is permtted to vote or give proxy rights to vote
with respect to any excess units. However, Section 8.4(h) further provides that
the excess units woul d be considered for quorum purposes of any meeting of the
board, and the person presiding over quorumand vote matters woul d vote the
excess units in the sane proportion that the units held by the other unithol ders
are vot ed.

BSE is proposing a tenporary exenption until January 1, 2014 fromthe voting
collar provisions of Section 8.4(h) for IBG a unitholder that is also an
Options Participant. Under the second paragraph of Section 8.4(h), IBGis
permtted to vote its excess units, but only with respect to any vote regarding
a nerger, consolidation, or dissolution of BOX LLC or any sale of all or
substantially all of the assets of BOX LLC

1. Comment Received

The Conm ssion received one conment |letter on the proposal, fromthe Chicago
Board Options Exchange ("CBCE").

20

CBOE's principal concern is that BSE and its partners propose to create a new
securities exchange to act as a market for the tradi ng of standardized
securities options without registering the new exchange as a national securities
exchange. Moreover, CBCE questions whether "a web of undertakings and provisions
enbodi ed in various conpl ex and apparently overl appi ng agreenents (not all of

whi ch have been filed with the Comm ssion) will be sufficient to assure the
adequacy of regulation and of the Commi ssion's jurisdiction over BOX and its
owners," and questions "how the independence of BOX s governance wll be
assured"” and "the conflicts between its for-profit structure and its regulatory
obligations will be resolved."

In addition, CBOE criticizes the manner in which BSE presented the LLCOA to the
Commi ssion for its review under Section 19(b) of the Act, arguing that BSE
shoul d have filed the LLCOA in its entirety, rather than in redacted form In
support of that view, CBOE |ikens an LLCOA to the articles of incorporation of a
corporation and clains that, if an entity organi zed as a corporation applied for
registration as a national securities exchange, it would be required to provide
its articles in their entirety. CBOE argues, in addition, that "the filing does



not present a conprehensive description of who are the owners of BOX " noting
that only the three controlling unitholders that collectively have an ownership
interest of 80.67% were listed. CBCE notes that its concerns about the ownership
and control of BOX LLC were "heightened by the fact that BOX' s | argest single
owner is a non-U S. person." CBCE al so objects to redactions to the LLCOA
regarding the "nmajor actions" over which BSE had veto power, arguing that a
proper analysis of BOX s governance and regul ati on could not be perforned

wi t hout the redacted information. CBCE concludes that "the idea that an
appl i cant can pi ck and choose which provisions of the [LLCOA] of an exchange to
submit for reviewis wholly inconsistent with the statutory schenme of exchange
regul ation provided for in the Exchange Act."

I1'l. Discussion

After careful consideration of the proposal and the comment |etter submtted by
CBOE, the Conmmi ssion finds that the proposed rul e change, as anended, is
consistent with the Act and the rules and regul ati ons thereunder applicable to a
national securities exchange.

21

In particular, the Conmission finds that the proposal is consistent with Section
6(b) (1) of the Act,

22

which requires a national securities exchange to be so organi zed and have the
capacity to be able to carry out the purposes of the Act. The Conmi ssion al so
finds that the proposal is consistent with Section 6(b)(5) of the Act,

23

whi ch requires, anong other things, that the rules of an exchange be designed to
pronote just and equitable principles of trade; to facilitate transactions in
securities; to renove inpedinments to and perfect the nechanisns of a free and
open nmarket and a national narket system and, in general, to protect investors
and the public interest.

A. BOX as a Facility of the Exchange

The Conmi ssion believes that the proposed rul e change is consistent with Section
6(b) (1) of the Act
24

in that, upon establishing the BOX facility, BSE will remain so organi zed, and
have the capacity to be able, to carry out the purposes of Act. Moreover, the
Conmi ssion believes that the BSE's proposal to operate BOX as its facility is
properly filed under Section 19(b) of the Act and Rule 19b 4 thereunder, and
that BOX is not required, separate fromBSE, to apply for registration as a
national securities exchange pursuant to Section 6(a) of the Act.

25

BOX LLCis the limted liability conmpany established under Del aware | aw t hat
will operate the BSE s proposed options trading facility.

26

The BSE is a registered exchange and, therefore, an SROw th obligations to
comply with the Act and to enforce conpliance by its nmenbers and persons
associated with its menbers with the Act, the rules thereunder, and its own
rules. As the CBCE points out inits comrent letter, the rules of an exchange,
as defined in Section 3(a)(27) of the Act, include the constitution, articles of
i ncorporation, bylaws, and rules. Thus, any changes to these BSE instrunents
woul d have to be filed pursuant to Section 19(b) of the Act and Rule 19b-4
thereunder. The LLCOA, however, is the organizational docunent of the BOX LLC
not the BSE.

Neverthel ess, certain provisions in the LLCOA may be rules of an exchange if
they are the stated policies, practices, and interpretations, as defined in Rule
19b-4 of the Act, of the BSE. Any proposed rule or any proposed change in,
addition to, or deletion fromany such rules of an exchange nust be fil ed



pursuant to Section 19(b) of the Act and Rule 19b-4 thereunder. In its conment
letter, the CBCE contends that the BSE should have filed the entire LLCOA. The
Conmi ssi on, however, does not believe that Section 19(b) of the Act and Rule
19b-4 thereunder requires that all provisions of a docunent nust be filed solely
because sone provisions of that docunent are rul es of the exchange.

27

BSE has filed the proposed rul e change to establish BOX LLC as the operator of
one of its facilities, despite the fact that BSE does not hold the |argest
ownership interest in BOX LLC. As a prelimnary matter, the Comm ssion does not
believe that the ownership structure of BOX LLC precludes approval of this
proposal. The Act does not require that an SRO have any ownership interest in
the operator of one of its facilities.

In a simlar prior case involving the establishnment of ArcaEx as a facility of
the Pacific Exchange ("PCX'), the Conm ssion determ ned that a nationa
securities exchange need not have a significant ownership interest in the
operator of one of its facilities.

28

This determinati on was predicated on the extent to which PCX, as the SRQO

regul ates and oversees ArcaEx, notwithstanding its limted ownership interest in
the operator of the facility. As the Conmission stated in the PCX/ ArcaEx
Approval Order: "the PCX will be fully responsible for all activity that takes
pl ace through ArcaEx, including its regulation and oversight, because ArcaEx is
a part of the Exchange."

29

Simlarly, the Conm ssion believes that BOX LLC can be approved as the operator
of the BOX facility on the sanme basis that it approved Arca LLC as the operator
of the Arcakx facility. BSE will be the SRO for the BOX facility, and BOX LLC
wi Il conduct the facility's business operations in a manner consistent with the
regul atory and oversight responsibilities of BSE

30

Al t hough BOX LLC itself will not carry out any regulatory functions, all of its
activities must be consistent with the Act. Under Section 5.3 of the LLCOA, each
uni t hol der of BOX LLC agrees to conmply with federal securities |law, to cooperate
wi th the Conmi ssion and BSE pursuant to their regulatory authority and the

provi sions of the LLCOA; and to engage in conduct that fosters and does not
interfere with BOX LLC s ability to prevent fraudul ent and nani pul ati ve acts and
practices; pronote just and equitable principles of trade; foster cooperation
and coordination with persons engaged in regul ating, clearing, settling,
processing information with respect to, and facilitating transactions in
securities; renove inpedinents to and perfect the nmechanismof a free and open
mar ket and a national market system and, in general, protect investors and the
public interest. Section 4.2(a) of the LLCOA inposes sinilar obligations on each
director of BOX LLC. Section 4.2(a) also requires each director to cooperate
with the Conmission and BSE in carrying out their regulatory responsibilities.
These provisions reinforce the notion that BOX, as a facility of an exchange, is
not solely a conmercial enterprise; it is an integral part of an SRO registered
pursuant to the Act and, as such, is subject to obligations inposed by the Act.
These obligations endure so long as BOX is a facility of the Exchange,

regardl ess of the size of BSE s ownership interest in BOX LLC, the operator of
that facility. The BSE currently owns a controlling interest in the operator of
the facility and if, in the future, it wishes to reduce its interest in BOX LLC
to bel ow 20% the anmendnents to the LLCOA to effect such a Transfer of units
woul d, pursuant to Section 8.4(f)(ii) of the LLCOA, have to be filed as a
proposed rul e change under Section 19(b) of the Act. The Conm ssion believes
that this is a reasonable nmeasure to alert the Conmission to a significant
reduction of BSE' s interest in BOX LLC. Such a reduction could warrant

additional review of the LLCOA to ensure that BSE' s responsibilities as the SRO
of the BOX facility are not conprom sed.

The LLCOA includes additional provisions that nake special accommopdations for
BSE as the SRO of the BOX facility. For exanple, Section 4.4(a) of the LLCQOA



provi des that BOX LLC may not take any mmjor action unless such action is
approved by a majority of the BOX LLC board, including the affirmative vote of
all of the directors designated by BSE

31

Section 4.1(b) of the LLCOA provides that, with its present ownership interest,
BSE is entitled to two seats on the board. Section 4.1(b) also gives BSE a
perpetual right to designate at |east one director on the BOX LLC board

regardl ess of whether it maintains any ownership interest. In addition, Section
5.2 of the LLCOA allows BSE to act on behal f of BOX LLC in regulatory matters,
despite a general prohibition against unitholders commtting or acting on behal f
of BOX LLC

32

Finally, as provided in Arendnment No. 2, Sections 16.2(b) and 16.5 of the LLCQOA
all ows BSE, and the other unitholders, their officers, directors, agents, and
enpl oyees, to disclose to the Comm ssion Confidential Infornmation of BOX

33

Because the BSE has proposed to operate BOX as its facility, the BSE' s
obligations under the Act extend to its nenbers' activities on BOX, as well as
to the operation and adm nistration of BOX. The Conmi ssion believes that Section
19 of the Act affords the Comrission the ability to determ ne whether the BSE s
proposal is consistent with the Act, as would a separate application by BOX to
register as a securities exchange.

34

More specifically, the Commi ssion believes that these provisions described above
are consistent with the Act and enhance the ability of BSE to carry out its
self-regulatory responsibilities with respect to its BOX facility.

B. Changes in Control of BOX LLC

The Conmi ssion believes that the restrictions in the LLCOA on direct and

i ndirect changes in control of BOX LLC are sufficient so that BSE is able to
carry out its self-regulatory responsibilities and that the Conm ssion can
fulfill its responsibilities under the Act. Schedule D of the LLCOA |ists all

uni t hol ders of BOX LLC, the nunber of units each holds, and the percentage of
ownership in BOX LLC that such units represent. A change to this schedule (as
well as to any other provision of the LLCOA) would have to be filed with the
Conmi ssion if so required under Section 19(b) of the Act and Rule 19b 4
thereunder. In addition, Section 8.4(f) of the LLCOA provides that BSE nust file
with the Conm ssion as a proposed rule change any anmendnent to the LLCOA
resulting froma proposed acquisition of BOX LLC units that would cause the
acquirer to neet or cross the 20% ownership threshold or any subsequent 5%
ownership threshold (e.g., 25% 30% 35% etc.).

Furthernore, Section 8.4(e) of the LLCOA requires BSE to informthe Conmi ssion
inwiting at least ten days before any proposed acquisition of BOX LLC units
that would result in the acquirer neeting or crossing the 5% 10% or 15%

owner shi p threshol ds. The Comm ssion believes that this approach is consistent
with the Act in that it is anal ogous to the ongoing reporting requirements of
Form 1,

35

the application for (and anendments to the application for) registration as a
national securities exchange. Exhibit K of Form 1l requires any exchange that is
a corporation or partnership to |list any persons that have an ownership interest
of 5% or nore in the exchange;

36

and Rul e 6a-2(a)(2) under the Act

37

requires an exchange to update its Form 1 within ten days after any action that
renders inaccurate the information previously filed in Exhibit K

Exhi bit K inmposes no obligation on an exchange to report parties whose ownership
interest in the exchange is less than 5% Sinilarly, Section 8.4(e) of the LLCOA



requires BSE to notify the Comm ssion of an interest in BOX LLC only when that
interest reaches 5% or nore. The Commi ssion does not believe that the identity
of a party that has less than a 5% interest in a facility of a nationa
securities exchange is a "rule of the exchange" that nust be filed pursuant to
Section 19(b) and Rule 19b 4(b) thereunder. In this regard, the Commi ssion does
not agree with CBOE's comment that the filing "does not present a conprehensive
description of who are the owners of BOX. "

In addition, Section 8.4(g) of the LLCOA would require an indirect controlling
party to join the LLCOA. This amendnent to the agreement would trigger a
proposed rul e change that BSE nust file with the Conm ssion pursuant to Section
19(b) of the Act. The proposed rule change would alert the Comm ssion to the

exi stence of a proposed indirect controlling party and present the Conmi ssion
and BSE with an opportunity to determ ne what additional neasures, if any, mght
be necessary to provide sufficient regulatory jurisdiction over the proposed
indirect controlling party.
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The Conm ssi on understands that Section 8.4(g) of the LLCOA would apply to any
ultimte parent of BOX LLC, no natter how many | evels of ownership are invol ved,
provided that a controlling interest exists between each Iink of the ownership
chai n.

I n concl usion, the Conmi ssion believes that Sections 8.4(e), (f), and (g) of the
LLCOA, together with the requirements of Section 19(b) of the Act and Rule 19b 4
t hereunder, provide the Commission with sufficient authority over changes in
control of BOX LLC to enable the Conmission to carry out its regulatory
oversight responsibilities with respect to BSE and the BOX facility.

C. Regul atory Jurisdiction Over Owers of BOX LLC

The Conm ssion believes that the terns of the LLCOA provide the Comm ssion and
BSE with sufficient regulatory jurisdiction over the controlling parties and
other unitholders of BOX LLC to carry out their responsibilities under the Act.
In Section 19.6(a), each unitholder of BOX LLC acknow edges that - to the extent
that they are related to BOX activities - the books, records, prenises,
officers, directors, agents, and enpl oyees of the unithol der are deenmed to be
the books, records, prem ses, officers, directors, agents, and enpl oyees of BSE
itself for the purpose of and subject to oversight pursuant to the Act.
Moreover, in Sections 12.1 and 15 of the LLOCA, all of the BOX LLC unithol ders
acknow edge that the books, records, prem ses, officers, directors, agents, and
enpl oyees of BOX are deened to be the books, records, prem ses, officers,
directors, agents, and enpl oyees of BSE for the purpose of and subject to
oversight pursuant to the Act. These provisions would enable the Commi ssion to
exercise its authority under Section 19(h)(4) of the Act
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with respect to the officers and directors of BOX LLC and of all unithol ders of
BOX LLC, since all such officers and directors - to the extent that they are
acting in matters related to BOX activities - would be deened to be the officers
and directors of BSE itself. Furthernore, the records of any unitholder - to the
extent that they are related to BOX activities - are subject to the Conm ssion's
exam nation authority under Section 17(b)(1) of the Act,
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as these records woul d be deened to be the records of BSE itself.

In addition, in Section 19.6(b) of the LLCOA, each unitholder - and each
officer, director, agent, and enpl oyee thereof - irrevocably submts to the
exclusive jurisdiction of the U.S. federal courts, the Conm ssion, and BSE for
the purposes of any suit, action, or proceeding pursuant to the U S. federa
securities laws and the rules or regul ations thereunder, arising out of or
relating to BOX activities. In addition, each unithol der - and each officer,
director, agent, and enpl oyee thereof - waives, and agrees not to assert by way
of motion, as a defense or otherw se in any such suit, action, or proceeding,
any claimthat it is not personally subject to the jurisdiction of the



Conmi ssion; that the suit, action or proceeding is an inconvenient forum that
the venue of the suit, action, or proceeding is inproper; or that the subject
matter of the suit, action, or proceeding may not be enforced in or by such
courts or agency. Moreover, pursuant to Section 19.6(c) of the LLCOA, the BSE
and each unithol der are required to take such action as is necessary to ensure
that such unitholder's officers, directors, and enpl oyees consent to the
application of these requirements with respect to their BOX-related activities.
Section 19.6(c) further requires the Bourse and the BSE to take such action as
is necessary to ensure that the Bourse's officers, directors, and enpl oyees
consent to the conmunication of their personal information to the Conmm ssion and
the BSE and agree to waive the protection of such personal information that is
provided by the Private Sector Privacy Act. Finally, under Section 5.3 of the
LLCOA each unithol der of BOX LLC agrees to cooperate with the Commi ssion and BSE
pursuant to their regulatory authority.

The Conmm ssion al so notes that, even in the absence of these provisions of the
LLCOA, Section 20(a) of the Act
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provides that any person with a controlling interest in BOX LLC would be jointly
and severally liable with and to the same extent that BOX LLC is |iable under
any provision of the Act, unless the controlling person acted in good faith and
did not directly or indirectly induce the act or acts constituting the violation
or cause of action.

The Conmi ssion believes that, together, these provisions grant the Conm ssion
sufficient jurisdictional authority over the controlling parties and other

uni t hol ders of BOX LLC. Moreover, BSE is required to enforce conpliance with
these provisions because they are "rules of the exchange"” w thin the nmeani ng of
Section 3(a)(27) of the Act.
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A failure on the part of BSE to enforce its rules could result in suspension or
revocation of registration under Section 19(h)(1) of the Act.
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D. Omership Restrictions on BOX Option Participants

The Conmi ssion believes that the restriction on voting trust agreenents in
Section 4.3(b) of the LLCOA is reasonable and consistent with the Act. In the
absence of such a provision, unaffiliated parties could act in concert and evade
the LLCQOA' s provisions regarding changes in control of BOX LLC
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A voting trust agreenent would not necessarily be inconsistent with the Act, but
any unithol ders wishing to establish a voting trust agreenent would first have
to amend the LLCOA to enable themto do so. Such anendnent would trigger a
proposed rul e change, thus affording the Comi ssion an opportunity to review the
matter.

In addition, the Comm ssion believes that the voting collar provision that
prevents a unitholder that is also a BOX Options Participant fromvoting any
excess units of BOX LLC (i.e., units in excess of a 20% aggregate interest) is
reasonabl e and consistent with the Act. It is comon for nmenbers who trade on an
exchange to have ownership interests in the exchange. However, a nenber's
interest could beconme so |arge as to cast doubt on whether the exchange can
fairly and objectively exercise its self-regulatory responsibilities with
respect to that nenber. A nmenber that is also a controlling sharehol der of an
exchange m ght be tenpted to exercise that controlling influence by directing
the exchange to refrain fromdiligently surveilling the menber's conduct or from
puni shing any conduct that violates the rules of the exchange or the federa
securities laws. An exchange also might be reluctant to surveil and enforce its
rul es zeal ously against a menber that the exchange relies on as its |argest
source of capital

The Conmission believes that a linmted tenporary exenption for 1BG fromthe
voting collar provision is justified and consistent with the Act. The exenption



is designed to afford IBG sone ability to protect its investment but also to
limt the possibility that the Exchange's ability to carry out its
self-regulatory responsibilities would be inpaired. Under the exenption, |BG
woul d be permitted to vote its excess units, but only with respect to a nerger,
consolidation, or dissolution of BOX LLC or a sale of all or substantially al
of the assets of BOX LLC. This exenption is substantially simlar to an
exenption granted to founder menmbers of the International Securities Exchange
("ISE").
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E. Accel erated Approva

Pursuant to Section 19(b)(2) of the Act,

46

the Conmi ssion may not approve any proposed rul e change, or amendnent thereto,
before the thirtieth day after publication of notice of the filing thereof,
unl ess the Commi ssion finds good cause for so doing and publishes its reasons
for making that finding. The Commi ssion hereby finds good cause for approving
Amendnents No. 1 and 2, prior to the thirtieth day after publishing notice of
these anmendnents in the Federal Register. Amendnent No. 1 makes only one
technical change to the rule text. Arendment No. 2 nerely clarifies the
restrictions on the Transfer of BOX LLC units and the Commission's jurisdiction
over BOX LLC unithol ders. The Commi ssion believes that no purpose woul d be
served by del ayi ng approval of the amended proposal, particularly in |light of
the fact that only one comment letter was received in response to the origina
notice. Therefore, the Conm ssion finds that good cause exists to accelerate
approval of Amendnents No. 1 and 2 to the proposed rul e change, pursuant to
Section 19(b)(2) of the Act.

IV. Solicitation of Comrents

Interested persons are invited to submit witten data, views, and argunents
concerni ng Arendnents No. 1 and 2, including whether Anendnents No. 1 and 2 are
consistent with the Act. Persons making witten subnissions should file six
copies thereof with the Secretary, Securities and Exchange Conmi ssion, 450 Fifth
Street, NW Washi ngton, DC 20549-0609. Conments al so may be submitted
electronically at the followi ng e-mail address: rul e-coments@ec. gov. Al

submi ssions should refer to File No. SR BSE-2003-19. This file nunber should be
included on the subject line if e-mail is used. To help us process and revi ew
your comments nore efficiently, coments should be sent in hardcopy or by e-nmail
but not by both nethods. Copies of the submission, all subsequent anendnents,
all witten statenents with respect to the proposed rule change that are filed
with the Conmission, and all witten comruni cations relating to the proposed
rul e change between the Comm ssion and any person, other than those that may be
withheld fromthe public in accordance with the provisions of 5 U S. C. 552, wll
be avail able for inspection and copying in the Conmi ssion's Public Reference
Room Copies of such filings will also be available for inspection and copying
at the principal office of the Exchange. Al subm ssions should be submtted by
[insert 21 days fromthe date of publication].

V. Concl usion

I T 1S THEREFORE ORDERED, pursuant to Section 19(b)(2) of the Act

?7that the proposed rul e change (SR BSE-2003-19) is approved, and Anmendnments No.
1 and 2 to the proposed rul e change are approved on an accel erated basi s.

By the Comm ssion.

Margaret H. MFarl and



Deputy Secretary

Endnot es

15 U.S.C. 78s(b)(1).

2
17 CFR 240. 19b- 4.
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See Securities Exchange Act Rel ease No. 48650 (Cctober 17, 2003), 68 FR 60731
("Notice").

4
See infra Section I1.

5

See letter from George W Mann, Jr., General Counsel, BSE, to Nancy Sanow,

Di vi si on of Market Regulation ("Division"), Conm ssion, dated Novenber 13, 2003
("Amendnent No. 1"). In Anendnent No. 1, BSE proposes a technical change to
substitute the term"BSE" for the phrase "Regulatory Services Provider and its
Affiliates."

6

See letter from George W Mann, Jr., General Counsel, BSE, to Nancy Sanow,

Di vi sion, Commi ssion, dated January 9, 2004 ("Anmendrment No. 2"). In Amrendnent
No. 2, BSE proposes to clarify the restrictions on the Transfer of BOX LLC units
and to clarify the Commi ssion's jurisdiction over the owers of BOX LLC

7
See Section 3(a)(2) of the Act, 15 U. S.C. 78c(a)(2).

8

Today the Conmmi ssion is approving three other BSE proposal s that together
establish the BOX facility. See Securities Exchange Act Rel ease Nos. 49066
(January 13, 2004) (SR-BSE-2003-17) (establishing fee schedule for proposed BOX
facility); 49065 (January 13, 2004) (SR-BSE-2003-04) creating Boston Options
Exchange Regul ation LLC to which BSE woul d del egate its self-regulatory
functions with respect to BOX facility); and 49068 (January 13, 2004)
(SR-BSE-2002-15) (approving trading rules for BOX facility) ("BOX Rules"). In
addition, the Commi ssion previously approved BSE rul es providing for the

al l ocati on of market maker appointnents in the BOX facility. See Securities
Exchange Act Rel ease No. 48644 (Cctober 16, 2003), 68 FR 60423 (Cctober 22,
2003) (SR-BSE-2003-13).

9

VWil e ownership interests in a corporation are generally referred to as "shares"
or "stock," ownership interests in an LLC are referred to as "units." Therefore,
the owners of BOX LLC are referred to as "unithol ders. ™"

10
15 U.S.C. 78c(a)(27).

11

An Options Participant is a firmor organization that is registered with the
Exchange to participate in options trading on BOX as an order flow provider
and/or as a market maker. See BOX Rul es, Chapter I, Section 1(a)(40).



12

In Arendnent No. 2, the BSE filed changes to Article 8 to enhance BOX's ability
to prevent Transfers of BOX LLC units in contravention of the LLCOA See
Amendnment No. 2, supra note 6

13

The term"affiliate" is defined in Section 1.1 of the LLCOA and nmeans, with
respect to any person, any other person controlling, controlled by, or under
common control with, such person. As used in this definition, the term"control"
means the possession, directly or indirectly, of the power to direct or cause
the direction of the nanagenent and policies of a person, whether through the
ownershi p of voting securities, by contract or otherwise with respect to such
person. A person is presuned to control any other person, if that person: (1) is
a director, general partner, or officer exercising executive responsibility (or
having simlar status or performng simlar functions); (2) directly or
indirectly has the right to vote 25% or nore of a class of voting security, or
has the power to sell or direct the sale of 25%or nore of a class of voting
securities of the person; or (3) in the case of a partnership, has contri buted,
or has the right to receive upon dissolution, 25%or nore of the capital of the
part nership.

14

For exanple, assume that a unithol der owns a 28% interest in BOX LLC and buys
units constituting an additional 3% Because the unithol der would cross the 30%
ownership threshold, the acquisition would trigger an amendnent to the LLCOA
that BSE woul d have to submit as a proposed rul e change. However, an acquisition
of an additional 3%that would raise the unitholder's interest from31%to 34%
woul d not trigger a proposed rul e change.

15

For exanpl e, assunme Conpany XYZ owns a 25% interest in BOX LLC and Firm ABC
acqui res 35% of Conpany XYZ. Firm ABC nust execute an amendnent to the LLCOA
whereby Firm ABC agrees to beconme a new party to the agreenent and abi de by al
of its provisions. Furthernore, a person could become subject to Section 8.4(g)
of the LLCOA if it acquires an indirect controlling interest in a direct
controlling party of BOX LLC

16

Such jurisdiction includes Delaware for matters relating to the organi zation or

internal affairs of BOX LLC, provided that such matter is not related to trading
on, or the regulation of, the BOX Market. See Section 19.6(b) of the LLCOA;, see

al so Anendnent No. 2, supra note 6

17
See Amendrment No. 2, supra note 6

18
I d.

19
See Amendnment No. 2, supra note 6

20
See letter fromWIIliamJ. Brodsky, Chairnman and Chi ef Executive Oficer, CBCE
to Jonathan G Katz, Secretary, Conmmi ssion, dated Novenber 20, 2003.

21
In approving the proposed rule change, the Commi ssion has considered its inpact
on efficiency, conpetition, and capital formation. See 15 U. S.C. 78c(f).



15 U.S.C. 78f(b)(1).

15 U.S. C. 78f(b)(5).

15 U.S. C. 78f(b)(1).

15 U.S.C. 78f(a).

26
The Conmi ssion notes that the BOX facility includes the server, its hardware and
sof tware, wherever | ocat ed.

27

The CBOE al so states that it assumed that the BSE would only file changes to
those provisions of the operating agreenent included in this filing. In this
regard, the Commission clarifies that whether or not a proposed rul e change nust
be filed under Section 19(b) of the Act is not determ ned solely on the basis of
whet her the original rule was fil ed.

28

See Securities Exchange Act Rel ease No. 44983 (COctober 25, 2001), 66 FR 55225,
55229- 30 (Novenber 1, 2001) (approving SR PCX 00 25) ("PCX Arca Approva
Order"). ArcaEx is operated by Archipel ago Exchange LLC ("Arca LLC'). At the
time of this approval, PCX' s ownership interest in Arca LLC consisted solely of
a 10%interest in Archipelago Holdings LLC, the parent conpany of Arca LLC. See
66 FR at 55225.

29

Id. at 66 FR at 55229 (citation omitted). PCX established a new subsidiary, PCX
Equities Inc. ("PCXE'), to which it delegated its authority as an SRO to survei
and regulate the PCX s trading functions. In its approval order, the Commi ssion
noted that PCX retained ultinmate responsibility for the operation,

adm nistration, rules, and regul ation of PCXE. The Commi ssi on added that PCX
must revi ew rul emaki ng and di sciplinary decisions of PCXE and direct PCXE to
take action that may be necessary to effectuate the purposes and functions of
the Act. See id.

30

BSE - through a newly established wholly owned subsidiary, Boston Options
Exchange Regul ation LLC ("BOXR') - will assune all regulatory responsibilities
under the Act for the BOX facility. See SR BSE 2003-04, supra note 8.

31

CBCE objects to the fact that BSE redacted fromthe published version of the
LLCOA certain of the major actions over which the controlling unithol ders and
BSE (regardl ess of whether it remains a controlling unitholder) wll have veto
power. BSE is not required to file these portions of Section 4.4(b) under
Section 19(b) of the Act and Rule 19b-4 thereunder if they do not constitute a
mat eri al aspect of the operation of the BOX facility, or are otherw se rules of,
or stated policies, practices or interpretations, of the exchange. See Section
3(a)(27) of the Act, 15 U . S.C. 78c(a)(27). See also 17 CFR 240.19b 4(b).

32

In the event that BSE ceases to be a unitholder of BOX LLC at sone future date,
t he Conmi ssion woul d have to consi der whether this provision should be amended
so that BSE could continue to carry out its regulatory responsibilities with



respect to BOX

33
See Amendnent No. 2, supra note 6

34

This is consistent with the Conmission's approval of ArcaEx as the equities
trading facility of PCX pursuant to a rule filing subnitted by the PCX under
Section 19(b) (1) of the Act, 15 U.S.C. 78s(b)(1), and Rule 19b-4 hereunder, 17
CFR 240. 19b-4. See PCX/ Arca Approval Oder, supra note 28

35
17 CFR 249.1 and 17 CFR 249. la.

36

This reporting requirenent applies only to exchanges that have one or nore
owners, sharehol ders, or partners that are not al so nenbers of the exchange. See
Form 1, Exhibit K Exhibit K applies only to the exchange itself, not to
entities that operate facilities of the exchange.

37
17 CFR 240. 6a-2(a) (2).

38

BOX LLC currently has an indirect controlling party, M. Thonmas Peterffy, who
holds a controlling interest in IBG Under Section 19.6(a) of the LLCOA |BG
acknow edges that, to the extent that they are related to BOX activities, the
officers and directors of IBG are deened to be the officers and directors of BSE
for the purpose of and subject to oversight pursuant to the Act. Because M.
Peterffy is an officer and director of IBG he is deened, with respect to IBG s
BOX activities, to be an officer and director of BSE itself, thereby subjecting
himto Comm ssion authority under Section 19(h)(4) of the Act, 15 U S.C
78s(h)(4). Furthernore, under Section 19.6(b) of the LLCOA, IBG and its officers
and directors (including M. Peterffy) irrevocably submit to the jurisdiction of
the U S. federal courts, the Conmission, and BSE for the purposes of any suit,
action, or proceeding pursuant to the U S. federal securities |aws arising out
of or relating to their BOX activities. In addition, as a registered
broker-dealer, I1BGis subject to Comm ssion authority pursuant to Section
15(b)(4) of the Act, 15 U S.C. 780(b)(4). Also, a "person associated with a
broker or dealer"” is defined in Section 3(a)(18) of the Act, 15 U S.C
78c(a)(18), to include in part an officer or director of a broker or dealer, as
wel |l as any person directly or indirectly controlling such broker or deal er
Under Section 15(b)(6) of the Act, 15 U.S.C. 780(b)(6), the Commi ssion has the
authority to censure a person associated with a broker or dealer, place
limtations on such person's activities or functions, suspend such person for a
peri od not exceeding twelve nonths or bar such person from bei ng associated with
a broker or dealer. M. Peterffy, as an officer and director of, and the hol der
of a controlling interest in, IBG falls within the definition of "person
associated with a broker or dealer" and therefore is subject to the Conmm ssion's
authority under Section 15(b)(6) of the Act.
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15 U.S.C. 78s(h)(4). Section 19(h)(4) authorizes the Conmi ssion, by order, to
renove fromoffice or censure any officer or director of a national securities
exchange if it finds, after notice and an opportunity for hearing, that such

of ficer or director has: (1) willfully violated any provision of the Act or the
rules and regul ations thereunder, or the rules of a national securities
exchange; (2) willfully abused his or her authority; or (3) w thout reasonable
justification or excuse, has failed to enforce conpliance with any such

provi sion by a nenber or person associated with a nmenmber of the nationa



securities exchange.
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15 U.S.C. 78q(b)(1).
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15 U.S.C. 78t(a).
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15 U.S.C. 78c(a)(27).

43
15 U.S.C. 78s(h)(1).

44

However, the LLCOA treats as belonging to a single unitholder any BOX LLC units
held by affiliated parties of the unithol der. See Sections 8.4(e)-(g) of the
LLCOA.

45

See Securities Exchange Act Rel ease Nos. 45803 (April 23, 2002), 67 FR 21306,
21307 (April 30, 2002) (approval of SR-1SE-2002-01) (conversion of |ISE from an
LLC to a corporation); and 42455 (February 24, 2000), 65 FR 11388, 11391-92
(March 2, 2000) (File No. 10 127) (approval of registration of |ISE as a national
securities exchange).

46
15 U.S.C. 78s(b)(2).

47
15 U.S. C. 78s(b)(2).
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